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I am very grateful for your very kind introduction and indeed for the invitation to be here today in Moscow to address such a very distinguished audience.  I count this opportunity today as one of the greatest privileges of my time as Director of the Serious Fraud Office in the UK.  It is an occasion that I shall always look back on with pride and pleasure.  

It is also a pleasure to be here in Moscow.  Russia is always a fascinating country.  My own fascination with Russia started many years ago when I had the opportunity to learn Russian at school.  Sadly, as with many other things learnt at school, I can now remember very little of it.  If I had, then I would be giving this talk in Russian.  What it does mean though is that I feel particularly honoured to have been asked to come here today.  
I am going to talk today about bribery and the UK’s approach in dealing with bribery.  First of all, you may wonder why somebody from the UK is here to talk to you about these two issues.  Your puzzlement may be on two levels.  The first is perhaps more technical and it is this.  What does anything that is done by the Serious Fraud Office in the UK and the UK Parliament have to do with the activities of Russian companies as they do business across the world?  I shall try and answer that during the course of this talk.  The second question is perhaps a little more fundamental although you may be too polite to express it to me.  This concerns the UK’s reputation in dealing with corruption.  Let me deal with that now.  
You will probably know very little about what the UK has been doing on corruption over the years.  What little you do know probably reflects very little credit on the UK and its companies.  For example, over many years the UK had a poor reputation in this area because of the allegedly corrupt activities by UK companies in many different jurisdictions.  There was a time some years ago when these activities were thought to be ordinary business practice and all that mattered was that UK companies defeated opposition from foreign companies and secured contracts.  Indeed, for many years bribes were actually tax deductible in the UK.  
There have also been well known and widely publicised cases in my jurisdiction where there have been allegations of bribes on a substantial scale.  This, if you recall anything about my jurisdiction, is probably one of the few things that you do recall.

Those of you who take a closer interest in these issues may also be aware of how the UK is doing on Transparency International’s Global Perceptions Index.  The news on that for the UK is not good.  We have started to move downwards in the rankings.  In 2009, we were 17th.  Last year we had gone down to 20th.  Transparency International has warned of the risk that the UK would no longer be in the top 20 in the absence of change.  This is not the direction of travel that any of us would want to see.  

And so your question is no doubt what can the UK have to say about bribery issues that can be of any interest to you at all here in Russia.  This is a challenge for me.  I shall try and deal with it by explaining what we have been doing in the UK over the last few years but first, let me set out what I believe to be the commercial case for acting against bribery in obtaining contracts in other countries.  It is a commercial case that I believe has got very much stronger in recent years.  My own perception is that it will continue to get stronger.  

Let me try and illustrate this commercial case by talking about two examples.  Assume that you are the owner of a very successful Russian company that does business in a number of different jurisdictions.  At some time you might receive an approach  from a corporation, let us say based in the US or the UK, talking about a merger or indeed buying you out.  The sum of money that is talked about is very large and is one that you would certainly want to accept.  However, the offer is provisional upon satisfactory due diligence.  
The US or UK corporation calls in  well known enquiry agents to have a detailed look at what your Russian company has been doing in a number of jurisdictions.  They will look at what the company has done, what your agents have done, your sub-contractors and anybody else providing services to you.  They may find some doubtful dealings and potential corruption issues.  That is then reported back to the US or UK corporation.  
What is the result?  Well the buying organisation might just walk away.  Alternatively, they return with you to the negotiating table to talk about a substantial reduction in costs.  This is because they will be taking on your potential liabilities relating to corruption and would have to get involved themselves in spending a considerable amount of money in sorting out these issues.  The deal that looked as though it was going to make you incredibly rich has now disappeared.
Take another example.  More and more big corporations are asking, when they are looking for companies to do business with them, whether those companies have ever been the subject of an investigation relating to corruption.  Not a conviction.  But simply an investigation.  If you have to answer that there has been a corruption investigation anywhere in respect of the company you are a member of, then it is highly likely that the corporation awarding the contract will look elsewhere.  
A third commercial reason is that it seems to me that dealings between companies and states and politicians are going to become a lot more transparent in the next few years.  As I look at the events that have been happening in various countries in North Africa, I see that one of the complaints of the protesters is corruption.  My view is that we are likely to hear far more in future about this corruption and how foreign companies actually obtained contracts.  I am certainly looking out for this information and I have no doubt whatsoever that my counterparts in other jurisdictions are doing so as well.  I expect it to be a very important source of work for the Serious Fraud Office in the coming years.  
I am also looking as well at the progress of the US legislation on the disclosure of payments by natural resources companies in obtaining contracts.  I am sure that we will hear a lot more about this and that we will be sharing information with the US authorities which I shall discuss later.  I believe that it is going to be a lot more difficult to conceal evidence of corruption in future and that there is going to be much more likelihood that this evidence is going to become available to enforcement authorities in one way or another.

Let me now turn to what the UK has been doing in countering bribery and moving from the position that I described earlier where the UK, rightly or wrongly, was associated with dubious transactions to where we want and indeed expect to be.  There are two tracks to this.  The first concerns legislation by the UK Parliament and the second, the activity by the Serious Fraud Office in applying the existing law.

Let us look first at the legislation.  This has had a long history.  The current legislation that the Serious Fraud Office has to apply is over 100 years old.  It was written for another era and, in my view, does not adequately deal with the circumstances of the modern globalised economy.  
Let me give you an example.  The test that we have for deciding whether a corporate organisation is guilty of corruption is called the directing mind test.  What this means is that the corporate entity will be guilty of corruption only if the top members of the corporation (those usually at Board or other senior level) were themselves actively involved in the corruption.  
That is a very difficult test to satisfy.  It is very different to the test that my colleagues in the US have to apply.  Under US law, any employee of the corporation (at whatever level and in whichever country) can make the corporation liable if they carry out an unlawful act believing that it is for the benefit of the corporation.  A bribe paid by the employee in those circumstances can make the US corporation guilty of an offence under the Foreign Corrupt Practices Act.  It will not have that effect in the UK unless the directing mind of the UK company was involved in the bribery.  That is a very different approach.  
There are other reasons as well why our current law does not satisfy modern circumstances.  This was recognised a number of years ago following the OECD Convention on corruption.  This Convention is a very important document.  The Convention and the Working Group on Bribery that monitors the implementation of the Convention seem to me to be one of the great successes in dealing with corruption in recent years.  The Working Group is a very rigorous body and plays a key role in ensuring that member states live up to their commitments.  I have been very impressed by all that the Working Group does.
The UK has been a particular focus of the Working Group as a result of the defects of our legislation as well as the problems caused by our BAe case.  There have been a number of reviews of the UK by the Working Group of varying levels of intensity.  
Governments in the UK have been committed to introducing legislation that meets the demands of the OECD Convention.  This has led to the UK Bribery Act 2010.  This was preceded by a very great deal of consultation together with reports by the Government organisation responsible for looking at  difficult and important areas of the law and coming up with recommendations.  This is our Law Commission and they produced a number of reports on this topic.  
Parliament has looked at our anti-corruption law following those reports and a Committee of both Houses of Parliament was set up to look at the Bribery Bill as it then was.  This Committee consisted of a number of distinguished Members of both Houses of Parliament (including two of our former Attorneys General).  This Committee called evidence from various people with an interest in this topic including private sector lawyers, representatives of companies, non-governmental organisations as well as those responsible for the investigation and prosecution of corruption.  I had to give evidence myself and I had to answer a number of questions about my views on the Bribery Bill.  
As a result of that consultation, the Joint Committee published a detailed report that was a very helpful contribution to the debates.  Subsequently, the Bribery Bill went through both Houses of Parliament and was the subject of very extensive debate.  The Bill was passed and became law on the very last day of the last Parliamentary session of our last Government.  

Of course, becoming law and coming into force in our jurisdiction (and perhaps others) are separate concepts.  We have a Bribery Act but it is not yet in force.  The reason for this is that the Government is obliged to give guidance on issues relating to companies and their procedures.  The Act will not come into force until three months after that Guidance has been published.  The Government issued draft Guidance for consultation late last year and has been considering the results of the consultation since then.  

There has been a lot of debate about the Guidance and about the Act generally in my jurisdiction.  The Government is considering these representations and is considering when the Guidance should come into force.  I am hoping that this will be soon, although it is clearly important that the Government takes time to make sure that the Guidance gives as much help to everybody on these issues as is possible. 

Why is all of this so important to us in the UK and what are the implications for Russian companies?  I believe the UK’s Bribery Act to be very important because I see it as part of ensuring fair competition and good standards of modern business.  There are lots of companies in various countries that have committed themselves to modern standards of governance and ethics and have worked hard to eliminate bribery.  What these companies want to know is what the UK Government and the SFO will do in order to help and support them so that they do not suffer a competitive disadvantage because a rival company offers a bribe.  
This is a legitimate request by companies and I believe it to be very important.  We need to make sure that those who try to use bribery to gain a competitive advantage over those who comply with the law should be found out and punished by the courts.  If we do not do that then we shall find that the company that complies with the law will lose out and may have to make employees redundant because they have lost a contract to a company that has used a bribe.  I regard in this context the redundant employees and their families as potential victims of corruption who are entitled to look for justice.  
The new Bribery Act will make it much more straight forward for us to be able to attach criminal liability at the corporate level.  We shall no longer need to satisfy what I have discussed earlier as the directing mind principle.  What we shall need to do is to establish that bribery occurred, that the corporate entity failed to prevent the act of bribery and that it did not have adequate procedures to ensure that bribery did not occur.  The Courts then have power to impose an unlimited fine.
This is going to be a very significant part of our work on corruption.  What it means is that there will be a lot of focus on the procedures of the company in order to see whether those procedures were adequate to prevent bribery.  

Let me reassure you on one issue.  Some have said that the fact that bribery occurs means that the procedures were by definition inadequate.  This is not so.  I recognise that, however well run the company, there can be an act of bribery somewhere in the world.  This does not mean that the procedures were inadequate.  
Of course, there has been a lot of debate about what is the meaning of adequate procedures.  Corporations and advisers have asked for help on this although there is already a great deal of guidance including some very helpful guidelines published by Transparency International.  It is this subject that the Government is addressing in the proposed guidance that I have mentioned.  
How does this affect Russian companies?  Well part of the fair competition agenda means putting UK companies on a similar basis to foreign companies.  It is not enough just to support UK companies who lose out when the bribe is paid by a rival UK company.  That may happen or it may not.  What I am concerned about is that many of those bribes may well be paid by foreign companies in other countries.  
I have no jurisdiction in respect of this at present.  The Bribery Act will make a very significant difference here because for the first time foreign corporates will be brought within the jurisdiction of the Serious Fraud Office provided that they satisfy a simple test.  That test is whether they carry on business or part of a business in the UK.  If that test is satisfied, then the Russian company will be within the jurisdiction of the Serious Fraud Office in respect of any act of bribery anywhere else in the world.
Some have said that this represents an extra-territorial exercise of jurisdiction by the UK.  I do not agree with this.  There is a very clear connection with the UK.  My concern is with foreign companies that use bribes in order to get a competitive advantage over ethical UK companies.  I have talked about the UK victims of that bribery earlier.  My view is that there is a clear UK public interest in ensuring that in those circumstances the UK authorities such as the Serious Fraud Office are able to take action against the foreign company.

I recognise that taking action against a foreign company in respect of activities in a third country will be very difficult.  This is why I am calling on companies that have lost contracts as well as non-governmental organisations, the media and many others to provide us with the evidence that we need in order to ensure that we can find out who has been paying these bribes and bring them before the UK Courts.  

I mentioned the test that we have to satisfy.  This test is one of carrying on business or any part of the business in the UK.  It is undefined.  I shall want to construe this as widely as possible in order to maximise the SFO’s jurisdiction in this area.  The question for Russian companies will be whether they come within this simple phrase.  If so, the SFO will have jurisdiction.
The Bribery Act is one important way in which the UK will be living up to modern expectations concerning the fight against corruption.  The other aspect of this concerns the enforcement activity that the Serious Fraud Office has undertaken particularly in the last two years.  Let me talk about this but first let me give you a bit more information about the Serious Fraud Office itself so that you can put this in context.

The Serious Fraud Office is a small office.  We have about 300 people.  We cover three main areas of work.  These are frauds committed in the City of London particularly those that are very complex, anti-corruption and large scale mass marketed frauds where the frauds are directed at many thousands of individual investors.

The Serious Fraud Office has had its problems over the years. This is inevitable bearing in mind the difficult cases that we are dealing with.   A common feature is that we are presenting the legal system and Judges with new issues all the time.  I shall comment on some of these in a minute.  

We are getting very much better at what we do.  Because we are a small organisation, we have a limited number of cases although each of them of course is potentially very large.  Because we have become much more efficient over the last three years, we are now able to increase the number of cases that we do.  When I arrived in the Serious Fraud Office three years ago, we had about 45 cases.  Now we have just over a 100.  Each of them is large. We used to take about 5 years to investigate before deciding whether or not to charge somebody.  Now it is about a year. Our conviction rate has gone up very considerably. It used to be 62% now it is 90%.  
All of this has sent out a very strong message to professional advisors and others that the SFO has become very much better at its core work of investigating and prosecuting cases.  I notice the impact of this in the increased number of guilty pleas that I see.

Recent cases have certainly shown the difficulties that the legal system has with some of the complicated scenarios that we are presenting.  There is a particular difficulty when we have a parallel investigation with another authority such as our colleagues in the US.  When that happens, a time is reached when the corporation under investigation decides that it wants to settle in both jurisdictions.  The US has been doing this now for some years but it is comparatively new in the UK.  The corporation wants to know before deciding on a settlement how much it is likely to have to pay in each jurisdiction.  The US has the answer to this but we in the UK do not.  
To my mind, finding an answer to this is going to be very significant in terms of the types of case that we bring before the courts.  I have said publicly that I am looking for much earlier judicial involvement in these cases so that companies can have certainty at the stage when they have to make the key decision.  
Another issue we are bringing before the Courts where we do not as yet have a settled answer concerns how we compensate the victims of corruption or other offences that have an impact on other countries.  The Serious Fraud Office is very committed to seeking justice for victims and getting compensation.  Who the victims are is usually easy to trace in fraud cases.   However, where it is a matter of corruption or some other offence in another country, it is usually the citizens of that country (and indeed the poorest citizens of that country) who suffer from the criminal conduct.  This can be because of inadequate infrastructure, dangerous and life threatening drugs or damage to the environment.  How do we get compensation to them?  How also do we deal with the Government of that country so that we can ensure that any payments actually get to those who have lost out?

These decisions are very difficult and we have not yet found the answer in the UK.  I look for help from NGO's, academics and others on these very difficult issues so that I can see the way forward.  We need transparency here and we need to be able to satisfy the public that the money is going back to those who are most in need.

While investigation and prosecution are a very important part of what we do, there is another aspect as well.  This is our engagement strategy.  What this means is that we talk to corporations and their advisors about issues of concern.  We talk to them about their procedures and how they match up to what is needed in dealing with corruption.  We talk to them about the risks of doing business in various countries and the areas of vulnerability that they can see in the future.  
This is an important feature of the work of the Serious Fraud Office and it is something that was introduced by me together with my new management colleagues about three years ago.  
I have been struck by the scale of the response from corporations.   Many have been to see us to talk about issues.  They recognise that we are not seeking to catch them out and that we are trying to give them advice which will help them avoid problems with the legislation in the future.  
The feedback I get is that our dealings with these corporations are regarded by them as being helpful, realistic, and pragmatic.  They trust us to observe their confidentiality and also to be responsible in the way that we deal with them.  If they say that they have found a problem, for example, we will usually leave them to get on with resolving it.  For me that is very important.  There is no point in our doing something when the company has already recognised that there is a problem and is determined to do something about it.  It is far better to leave the company to take the necessary action.

This is an offer which is not just available to UK companies.  We see a number of US corporations as well who come to us in order to talk about these issues.  The offer is also open to companies in other jurisdictions as well as Russian companies or companies based in other parts of the CIS.  Foreign companies that come to talk to us will get much more clarity about their exposure to the Bribery Act as a result of the extended jurisdiction and what they need to do to ensure that their procedures are adequate to prevent bribery.  It is an approach that I very much commend and I welcome those who come to visit us.  

Although I have said a lot about various topics there is still more to say about the Serious Fraud Office and what we do.  However, I think it is time to draw these remarks to a close.  Let me thank you once again for the honour that you have done me by inviting me here today to address such a prestigious gathering.  I hope that there will be an opportunity to meet you informally afterwards.  Meanwhile I welcome your questions on the various issues that I believe are so important to all of us.

Thank you very much. 
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