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Kaliningrad: Access to Information Law

Purpose: Maintain openness of bodies of government in the Kaliningrad region.  Provide information dissemination networks to prevent abuse of power within government organs by providing transparent processes accessible to public oversight.   

Key Components: 

1. Limitations on any access to information by the public are exceptions to the general license of access to information provided by the law.  (Article 3, §§ 1-2)

2. Limitations on Access to information:

· state secrets (must be classified as such strictly according to the law on “State Secrets”), confidential information (classified as such pursuant to the laws of the federation, 

· information that cannot be classified as restricted access

· legislative and other normative acts 

· Documents containing information on emergency situations

· Documents containing information on governmental functions, i.e. budgets expenditures, state of the economy (with the exception of state secrets).

· Documents stored in open depositories, i.e., libraries, archives

· Any denial of access to information must be explained 

3. Provides suggestions on how to disseminate information to the public:

· Publication within mass media (Articles 5-6)

· Securing direct access to documents and other material of state organizations

· Disclosing documents and other materials upon request

4. Provides for annual reports by the government on the results of work of the oblast government – similar to state of the Union address – covering issues such as budget, economy, laws, public health and crime combat.

5. Provides direct access to information from bodies of power in the Oblast. Including direct access to : 

· Depositories of Official information of Governmental Bodies, i.e. legal acts, annual reports of bodies of state power, official records of sessions (including decisions adopted at the sessions, and documents and materials employed during sessions). 

· Libraries

· Databases

6. Provides access to sessions of bodies of state power

Analysis of Kaliningrad’s Access to Information Law

One of the most effective and inherently democratic means of eliminating corruption within government and promoting trust and partnership between government bodies and citizens is through transparent governance.  By exposing the rational processes of decision-making within seats of power, transparency in governance increases the risks of exposure to officials who participate in corrupt or unlawful activities, often outweighing the benefits gained from such activities.  Transparency also encourages citizens of the constituency to trust and thus participate in processes and institutions whose predictability and inherent fairness is demonstrated by legally based decisions.  Without transparency, documents that could expose a rational gap behind a decision rendered by a government official can be conveniently lost, ignored or erroneously classified as confidential information.  Corruption within government institutions would force its citizens to seek remedies for their legal problems outside of the law’s parameters or merely feed into the ongoing corruption as if it had replaced government itself.  

Kaliningrad Oblast’s Access to Information Law was passed to foster a system of open governance.  Its articles provide broad access to information generated through the conduct of government business.  The remainder of the law outlines strictly construed exemptions from access, publishing requirements, record keeping procedures, and procedure for citizens wishing to request information.  This report seeks to briefly examine the law on its face, assess the general success of its implementation, and offer ideas where Kaliningrad might improve its overall effectiveness and usefulness. 

Basic Provisions and Limitations of Kaliningrad’s Access to Information Law
Like many laws on access to information, Kaliningrad’s legislation grants a broad license to all information generated from the activities of the government: “Any limitation of the access to information shall be an exception of the rule of openness of the information and must be reasoned.”
  Materials that cannot be classified as restricted access are:

· legislative and other normative acts 

· Documents containing information on emergency situations

· Documents containing information on governmental functions, i.e. budgets expenditures, state of the economy (with the exception of state secrets).

· Documents stored in open depositories, i.e., libraries, archives

Any denial of access to information must be explained. 

 The law further narrows the exemptions to the general requirement that information be released to the public by explicitly listing what types of information may not be classified as restricted access.  The law also specifically mentions that information contained in documents that contain parts whose access is restricted shall be available apart from that which is restricted.
  

Ways of Providing Information to the Public

Kaliningrad’s access to information law provides several means of public access to the activities of the government including by publication through mass media, direct access to materials and documents of bodies of state power, access to sessions of government bodies, and disclosure of documents and other materials based on request.
  Publication of government activities includes notifications to the public concerning government officers, budgets, adoption of legal acts, international agreements, and on health and safety procedures in the case of emergencies.
  The law also requires that the annual address by the governor be published through mass media channels – an event that is similar to the State of the Union Address given on an annual basis in the United States.
  


The law also calls for the institution of official archives that will hold documents related to the activities of state bodies of power and specifies what items shall be held in the archives and databases.


Perhaps the most engaging part of the law involves the procedure for provision of information upon request by a citizen.  Here Citizens may request documents and other materials from bodies of state power by oral and/or written means including e-mail.  Articles 21-31 outline the procedure to be followed when making a request for information and it also provides guidelines for how bodies of state power should process and grant or deny the request for information.  

Penalties for Non-Compliance by government officials

Although the Kaliningrad Access to Information Law does specify any particular punishment or disciplinary action for officials who do not comply with the law by non-fulfillment or inadequate fulfillment of obligations to disclose information, it nevertheless provides for their liability according to Russian Federation Law.
  For example, under the Criminal Code of the Russian Federation, Article 140, officials who unlawfully refuse to provide information to citizens when obligated may be punished with a fine or have their salary suspended as well as their duties restricted for a term of years.  Authorities who unlawfully refuse to provide information to citizens may similarly be disciplined under the Code of the Russian Federation on Administrative Violations.  

Implementation of the Law on Access to Information 


With few exceptions there has been no real means to determine whether or not the Law on Access to information has been successfully implemented.  The Oblast of Kaliningrad has a website available to the public that outlines the functions of its bodies, lists officials’ names, and provides information on the daily work of the government. 

 Efforts to publicize the passage of the Law have also resulted in the distribution of brochures entitled “Citizens have the right to know how the law is created”.  Finally, a form has been developed to facilitate the request for information by a citizen.
  Unfortunately, the most useful means of witnessing how the government handles requests for information, court cases, are not published in detail in Russia.  Such cases may lend insight into whether or not a citizen may challenge an official’s rejection of his or her request.

Comparisons with the American Counterpart: the Freedom of Information Act (FOIA)


The FOIA contains rules and regulations that are familiar to Kaliningrad’s Access to Information legislation with the main contrast being that FOIA is federal law as opposed to state law.
  Both bodies of law share the overall objective: to lend greater weight to the necessity to disclose information rather than to conceal it from the public due to an exemption.
  The FOIA is also heavily detailed with ancillary regulations citing the processes by which government agencies shall disclose information, including regulations on how and where to file a suit under FOIA.  

The successful implementation of FOIA in the United States is best recognized through the landmark case of Vaughn v. Rosen, where a professor sued a government agency over its blanket refusal to provide any of the information requested based on exemptions to FOIA.
  The U.S. Court of Appeals, District of Columbia, rejected the agency’s claim that they could summarily reject a citizen’s entire request for information by merely citing that some of the materials fell under the exemptions provided in FOIA.  Allowing a government body to reject a claim without more thorough explanation would essentially prevent the party from legally and fairly contesting whether or not the information truly fell under the exemptions outlined in FOIA due to his inability to see the materials.
  

The court held that although a document may contain some information that falls under exemptions of FOIA, an agency cannot withhold the entire document from perusal and must release the information with the exempted sections redacted.
  The burden of proof and justification for withholding information in a case disputing the nature of a document’s contents was essentially shifted from the requester and the courts to the agency in question.

Moreover, the court designated certain procedures that the agency should follow when determining whether or not certain information fits under an exemption in FOIA:

· “Detailed Justification” – the agency must issue a detailed report stating why information falls under an exemption to FOIA “courts will simply no longer accept conclusory and generalized allegations of exemptions”.

· “Specificity, Separation and Indexing” – directed the government to organize its agency resources so that exempted information could be more easily parsed from non-exempt information – with specific references to why some information is exempted.

· “Adequate Adversary Testing” – instructs the government to present its case so it may be more adequately disputed under the adversarial process and asserts the trial court’s discretion to appoint a master to sift through contested material and help determine whether such information falls under an exemption in FOIA.

Similarly, Kaliningrad’s law contains requirements for specificity in its reasoning for rejecting a request based on an exemption.
  The law also provides for the parsing of information exempt under the law rather than allowing the blanket rejection of a request due to the presence of exempt information.
  However, it is difficult to determine whether these procedures have been successfully implemented due to the lack of published court or agency opinions concerning a citizen’s appeal arising from a denial of access to information.  Although the law may be similar to FOIA on paper, its successful use and implementation is yet to be determined.

Suggestions for Testing and Improving the Access to Information Law in Kaliningrad

1. Test the law by making requests for information under the access to information law; recording each step of the process as the request is administered.  An example of a request would be to ask “How many requests have been logged under the Kaliningrad Access to Information Law?”  If an unlawful denial is returned, appeal it in the courts.

2. Push for the law to apply to the regional courts of Kaliningrad, thus compelling the release of detailed decisions.  The release of decisions may not be useful as precedent but removing the judicial veil will open the processes of governance to its citizen and serve as a litmus test for how well the Access to Information  laws have been adjudicated.

3. Draft more thorough regulations that delineate the processes by which exempted information may be redacted from requested documents and procedures of appeal against a denial to disclose information.  This would empower the citizens in the spirit of the law rather than leave it to a bureaucrat.  Finally, regulations on penalties for unlawful non-disclosure or inadequate disclosure should be added independent of Russian Federal Law, thus giving the legislation more teeth.
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